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Handling Third Party Claims That
Arise Out of Work Injuries

 
Often times, a third party, or someone other than the employee or 

employer, will cause a work injury.  For example, often times, a third party will 
negligently collide with a motor vehicle driven by an employee for an employer 
and cause a work injury.  In these circumstances, the employee has a claim 
against the employer under the workers’ compensation law.  And, the employee 
has a claim against the third party under tort law.  

If the employee makes both a workers’ compensation claim and a tort 
claim, to prevent a double recovery, the employer is given a subrogation lien on 
the employee’s recovery from the third person.  In other words, if the employee 
makes both a workers’ compensation claim and a tort claim, to prevent a 
recovery under both the workers’ compensation law and the tort law, the 
employee must reimburse the employer for any monies that it paid out under 
workers’ compensation from any recovery from a third person for the tort claim.  
The employee is entitled to deduct the expenses necessary to achieve the 
recovery from the third person before reimbursing the employer.  Also, if the 
employee is represented by an attorney, then the employee’s attorney is entitled 
to deduct his fee before reimbursing the employer.  In addition to the subrogation 
lien, if the employee’s recovery from a third person under tort law is greater than 
his recovery from an employer under workers’ compensation law, then the 
employer is entitled to a credit for any future liabilities under the workers’ 
compensation law.

Generally, an employee is represented by an attorney in the tort claim 
against the third party.  In these circumstances, the employee’s attorney has an 
implied duty to recognize and protect the employer’s subrogation lien.  The 
rationale behind this rule seems to be that if the employee’s attorney is entitled to 
a fee on the entire tort recovery, and if the employer is entitled to some or all of 
the tort recovery, then the employee’s attorney must recognize and protect the 
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employer’s subrogation lien to justify the fee.  The employer may also retain its 
own attorney and intervene in any tort action to protect its lien.  If the employee 
retains an attorney, the employer retains an attorney, and there is a dispute over 
attorney’s fees, then the court, on application, may apportion the fee based on the 
services provided.  

In Tennessee, the employee has one year from the injury to make a 
workers’ compensation claim against the employer and a tort claim against the 
third party.  If an employee makes a workers’ compensation claim within one 
year, but does not make a tort claim within one year, then the employee’s cause 
of action for the tort claim is automatically assigned to the employer.  The 
employer then has six months from the date of the assignment to make a tort 
claim against the third party for reimbursement of monies it paid to the employee 
through workers’ compensation.  Significantly, if the employee’s tort claim arose 
in another state, and is governed by a longer statute of limitations, then the 
employee may have longer than one year to assert his tort claim.  Also, 
significantly, the employer may prosecute the tort action against the third party in 
either its name or the employee’s name.     
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If you would like to unsubscribe to this newsletter, please reply to this email with 
"Unsubscribe" in the subject box. Thank you.

  
The LWDN Client Update Quick Flash is published for the benefit of our clients. While each article is written to be informative and helpful, 
we recognize that every situation is unique in its legal considerations. The firm encourages readers to consult an attorney regarding 
particular application and interpretation of the law. Permission is granted to make and distribute, without charge, copies of this entire 
document provided that such copies are complete and identify Leitner, Williams, Dooley & Napolitan, PLLC as the author.  All other rights 
are reserved.

 


