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IMPORTANCE OF VOCATIONAL EXPERTS IN

Chattanooga

PERMANENT TOTAL DISABILITY CASES

In January 2010, the Tennessee Supreme Court Workers’
Compensation Appeals Panel affirmed a Trial Court finding of permanent
total disability for an injured employee in Raines Brothers, Inc. v. Barry
Wade Johnson, No. E2009-00607-WC-R3-WC, Jan. 19, 2010.

Knoxville

L In Raines, the plaintifffemployee was working as a construction

contractor when he fell from the second floor of a building upon which he
was working. The accident shattered the left side of his pelvis and
required multiple surgeries to repair the damage. The plaintiff was left
with severe chronic pain in his left leg, and his doctors eventually
diagnosed him with meralgia parethetica which makes any weight or
If your server does not Pre€ssure on a part of the body unbearably painful. The employee’s pain

support graphics, ~Mmanagement doctor, Dr. Greg Ball, put him on an array of pain

Oxford

click here medications that made his ability to work safely on the jobsite all but
impossible. The medication would cause dizziness, nausea and blurred
Leitner’ vision.
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named As for education, the employee had a GED but demonstrated

Most Prolific Pelow-average functioning in arithmetic and reading. The plaintiff's
Civil Trial Law attorney secured the services of a vocational expert, Dr. Julian Nadolsky,
who came to the conclusion that the employee was 58% vocationally

Firm in ) .
impaired.
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2009
according to the
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Verdict Reporter However, at trial, Dr. Nadolsky alleged for the first time he heard

testimony describing the side effects of the pain medication which the
employee was taking. Dr. Nadolsky changed his testimony under
examination to conclude that the plaintiff was 100% vocationally disabled
news! as the pain medication would interfere with a construction contractor’s
jobsite duties.
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. The court allowed the defendant/employer to recess the case in
LWDN will be order to obtain its own vocational expert. The defense expert, Patsy
hosting many Bramlett, after examining the employee concluded that the employee had
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upcoming lost 45% of potential job opportunities and, in the alternative, lost 75% of
events! the job opportunities if the persistent pain continued and the pain
medication was necessary to relieve that pain.
To see upcoming
events:

click here . -
The testimony by the two vocational experts was in addition to

that of Dr. Greg Ball, who, while not directly addressing the side effects of
the pain medication, gave a general tenor in his deposition that the
employee would not be able to function on a jobsite while taking his pain
medication. The Trial Court considered all three experts’ opinions and
discounted the plaintiff's vocational expert due to the shift in his
testimony. Furthermore, the Trial Court considered the testimony of Ms.
Bramlett and Dr. Ball and concluded that the employee was permanently
and totally disabled due to his inability to function on a jobsite due to his
pain medication.

The employer appealed the decision, stating that the court
improperly took into account the employee’s vocational expert, Dr.
Nadolsky. The Appeals Panel upheld the Trial Court’'s assessment of
permanent and total disability stating that the Trial Court discounted the
testimony of Dr. Nadolsky. Credibility was key, and the Trial Court
properly found the employer’s vocational expert to be more credible. The
Appeals Panel also found particularly persuasive the deposition of Dr.
Ball who, while admitting that the employee could perform some
sedentary jobs, eventually admitted the employee would be precluded
from working if his pain continued, and he was required to take his pain
medication. As a result, the Appeals Panel affirmed the Trial Court’s
ruling in all respects.

This case reaffirms the strategic value in having a defense
vocational expert to counter an employee’s vocational expert in serious
injury cases. Furthermore, insurance adjusters and employers should
recognize that, even if an employee may be physically and mentally able
to perform a job, the medication required to make such efforts possible
must be taken into account.

Submitted by:

Gary S. Napolitan, Esq.

and

James F. Exum, III Esq.
Leitner, Williams, Dooley, & Napolitan, PLLC

Pioneer Building
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801 Broad Street, Third Floor
Chattanooga, TN 37402
Phone: 423.265.0214
Fax: 423.266.5490

mailto: gary.napolitan @leitnerfirm.com
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www.leitnerfirm.com

1.800.421.0979

Offices in Tennessee, Georgia & Mississippi

About Leitner, Williams, Dooley & Napolitan, PLLC

Founded in 1882, Leitner, Williams, Dooley & Napolitan, PLLC has grown into a
defense firm of national reputation, with more than one hundred attorneys in our
Chattanooga, Nashville, Knoxville, Memphis, Atlanta and Oxford, MS offices. The
firm serves clients in the prosecution and defense of complex cases and general

litigation with an emphasis upon product liability, premises liability, workers’
compensation, insurance coverage and defense. Our top priority in every
relationship is to protect our client against the costs and risks of litigation.

If you would like to unsubscribe to this newsletter, please reply to this email with
"Unsubscribe" in the subject box. Thank you.

The LWDN Client Update Quick Flash is published for the benefit of our clients. While each article is written to be informative and helpful, we
recognize that every situation is unique in its legal considerations. The firm encourages readers to consult an attorney regarding particular
application and interpretation of the law. Permission is granted to make and distribute, without charge, copies of this entire document
provided that such copies are complete and identify Leitner, Williams, Dooley & Napolitan, PLLC as the author. All other rights are reserved.
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